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ranchising involves not only
legal obligations (imposed
by regulation, by statute, by
contract, and by common law) but
also ethical obligations. In recent
decades, franchise associations
around the world have established
codes of ethics designed to codify
certain core ethical values. Membership in these franchise associations is often contingent upon
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accepting and applying their codes
of ethics. Although the codes focus
primarily on franchisors, they also affect, to varying extents,
franchisees and other participants in the franchise relationship,
from attorneys, accountants, consultants, and other professionals servicing the franchise industry to the franchise associations
themselves and employees and customers of the franchisees.1
This article first discusses the application of codes of ethics
in franchising and particularly their interplay with the duty of
good faith and fair dealing, which is recognized in many jurisdictions. It then examines certain codes of ethics from some of
the most prolific franchising jurisdictions. It compares their key
features, considers the impact they may have on franchising
practices, and weighs the pluses and minuses of accepting the
obligation to adhere to a franchise association’s code of ethics.
Codes of Ethics Supplement the Legal
Duty of Good Faith
In essence, codes of ethics mirror and supplement the duty of
good faith and fair dealing imposed by law. Thus, as a starting
point, franchisors should review all applicable laws that may
affect their ability to operate or expand their franchise systems
into a target jurisdiction to identify those laws that may directly
or indirectly impose such a duty. Franchise-specific statutes,
such as Canada’s franchise disclosure statutes, impose a duty of
fair dealing. But other statutes not confined to franchising also
impose a general duty to act in good faith. The Civil Code of
Québec,2 for example, has been interpreted to require franchisors
in that province to advise prospective franchisees of any pertinent information that would affect their decision to purchase a
franchise. Courts may also interpret statutes and contracts in
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ways that impose new obligations on franchisors and franchisees based on the duty of good faith and fair dealing.3 Reliance
on this duty seems to have become more prevalent in recent
years: an increasing number of plaintiffs and defendants cite the
breach of this duty in their pleadings.4
In addition to the legal obligations imposed by statute or by
court decision with respect to the duty of good faith and fair dealing, franchisors may agree voluntarily, by contract with their
franchisees, master franchisees, area developers, and area representatives, to address issues typically dealt with by codes of ethics. That said, however, both ethical franchising and the duty of
good faith are arguably concerned with the inequality in bargaining power often found between parties to a franchise contract.
Fair Dealing and Good Faith in Canada
and the United States
The duty of fair dealing and good faith has long been a part
of the common law in Canada. Some provinces have codified
this common law requirement in their respective franchise disclosure statutes as well. For example, the Arthur Wishart Act
(Franchise Disclosure) in Ontario and the Franchises Act in
Prince Edward Island each provides a specific remedy, namely,
damages for breaches of the duty of fair dealing.5
In 1117304 Ontario Inc. v. Cara Operations Ltd.,6 the Ontario Superior Court of Justice outlined what the duty of good faith
and fair dealing in a franchise relationship should entail:
• A party “may act self-interestedly,” but it must also consider
the “legitimate interests of the other party.”7
• As long as one party “deals honestly and reasonably,” the
interests of the other party are “not necessarily paramount.”8
• “Good faith is a minimal standard,” in that the duty is
breached “only when a party acts in bad faith.”9
• “Good faith is a two way street. Whether a party has breached
its duty of good faith will depend in part on whether the
other party has acted fairly.”10
• “The duty of good faith in a franchise relationship requires
that the party with more power [typically, the franchisor]
consider the other party’s interests as well as its own before
exercising that power.”11
Notably, the foregoing statutes’ provisions on good faith
expressly impose the duty in the performance and enforcement
of franchise agreements but make no mention of it in the negotiation of agreements. The one exception to this rule is the Civil
Code of Québec, which has been interpreted to require good faith
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not only in the performance and enforcement of agreements but
also during their negotiation.12 Courts, likewise, have yet to recognize a duty to negotiate a franchise agreement in good faith.
In the United States, the duty of good faith and fair dealing generally cannot create new obligations where none exist
within the contract. Thus, any bad faith alleged must relate to a
specific provision of a contract because it “cannot impose substantive duties or limits on the contracting parties beyond those
incorporated in the specific terms of their agreement.”13 Known
as the implied covenant of good faith and fair dealing, the doctrine dictates that where a party to a contract maintains discretion as to performance of certain contractual terms, that party
may not exercise its discretion arbitrarily, capriciously, or in
any manner inconsistent with the reasonable business expectations of the other party.14 Further, the covenant of good faith has
been described as the “duty to avoid taking advantage of gaps
in a contract in order to exploit vulnerabilities that arise [during
its performance].”15 This implied covenant of good faith and
fair dealing has been used to confer substantive rights in franchise relationships, particularly in areas such as exclusivity and
encroachment, renewals, and terminations.16
The statutory and common law duties of good faith and
fair dealing highlight important ethical considerations in the
franchisor-franchisee relationship, such as the duty to act with
honesty, fairness, and respect in dealing with others. The codes
of ethics for franchising arguably fill certain gaps left by the
treatment of good faith and fair dealing in the current legal and
contractual regimes.
Rationale for Promoting a Code of Ethics
Both public and private groups use codes of ethics to help
promote certain ethical values and ideals. They embrace such
codes to temper what some view as the tendency of a capitalistic society, “left unbridled,” to “seek profits rather than
altruistic goals.”17 In franchising, such codes are intended to
safeguard franchisees from unscrupulous franchisors during
the presale process, throughout the term of the franchise agreement, and after termination or expiration of the franchise agreement. Codes of ethics attempt to encourage honest and open
dialogue and communication and good faith behavior among
parties to a franchise relationship and their respective suppliers.
They attempt to discourage deceptive, unethical, and discriminatory conduct.
The core ethical values regularly addressed by codes of ethics include the following:
• Compliance with all applicable laws and regulations.
Codes of ethics typically require compliance with laws of
general application and, in certain jurisdictions, with franchise-specific laws and regulations. In jurisdictions that
impose no franchise disclosure requirements by law or
regulation, a franchise association’s code of ethics still may
require disclosure to prospective franchisees as a condition
of membership.
• Ethical franchising. Codes of ethics attempt to formalize
the ethical standards, values, and commitments that are to

govern how members of the franchise association interact
with each other and with the public. The code of ethics of
the International Franchise Association (IFA) is notable for
the specific guidance it gives regarding the code’s underlying moral and ethical principles. It speaks of the values of
“sharing ideas and information”; “sincerity”; “trust, truth
and honesty”; “respect and consideration”; “effective communication”; and “openness, candor and trust.”18
• Dispute resolution. Codes of ethics encourage conflictresolution procedures intended to minimize and promptly
resolve disputes among franchisors and franchisees and
their respective suppliers. IFA’s code of ethics, for example,
requires that members be “committed to the amicable and
prompt resolution” of any disputes that may arise in any
franchise relationship.19
Franchisors may have self-interested yet legitimate reasons for
promoting codes of ethics. They may point to voluntary standards
of conduct already in place to dissuade legislators and regulators
from imposing new or stricter laws or regulations. They may cite
codes of ethics to enhance public confidence in franchising. They
may also use their membership in established, reputable franchise
associations as a tool for marketing their systems—displaying,
for example, an association’s seal of approval.
Speaking in the analogous context of the code of ethics for a
profession, Mark Frankel observed thus: “A profession’s code
of ethics is perhaps its most visible and explicit enunciation
of its professional norms. A code embodies the collective conscience of a profession and is testimony to the group’s recognition of its moral dimension.”20 Frankel identified eight potential
functions for a code of ethics, many of them equally applicable
to the codes promoted by franchise associations worldwide:
• Providing group guidance for an individual when that individual faces a novel situation
• Providing a basis for public expectations and evaluation of
the profession
• Strengthening a sense of common purpose among members
• Enhancing the profession’s reputation and public trust
• Preserving entrenched professional biases
• Deterring unethical behavior by identifying sanctions and by
creating an environment in which reporting unethical behavior is affirmed
• Providing support for individuals when they face pressure to
behave in an unethical manner21
• Serving as a basis for adjudicating disputes among members
of the profession and between members and nonmembers.22
Other experts suggest an additional reason for developing
codes of ethics: to satisfy external criticism.23 It is quite feasible that franchise associations promote codes of ethics both
to confront detractors of franchising and to raise the standards
of good and ethical franchising practices on a voluntary, preemptive basis. By encouraging self-imposed standards of conduct, associations may be better-positioned to rebut criticisms
of poor franchising practices and respond to calls for additional
regulation of the industry.
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It is important to recognize each of these rationales for franchise associations because the codes of ethics are interpreted and
enforced with these objectives in mind. Before joining a franchise
association, a franchisor should examine carefully the association’s code of ethics and consider the consequences of adopting it
by becoming a member of the association.
Likewise, franchisors looking to expand into foreign jurisdictions should carefully examine and compare the codes of ethics
applicable to their current territory and their target destination as
there may be significant legal, marketing, and other practical
consequences associated with such codes that deserve serious
attention. These differences are discussed below.
Comparative Analysis of Codes of Ethics
The analysis that follows will focus on the codes of ethics
emanating from arguably the world’s most prolific franchising
jurisdictions, namely Australia,24 Canada,25 the European Union
(EU),26 Japan,27 the United Kingdom (which adopts and supplements the EU code),28 and the United States.29 When these codes
are compared, certain trends quickly emerge. Common issues
within the codes that warrant special focus are discussed below.
Relationship Between the Parties
The relationship-oriented provisions of these codes of ethics generally impose an obligation on the parties to engage in fair dealing with each other. For example, the franchise associations of
the EU, Canada, and Japan require franchisors to give franchisees
written notice of any contractual breach and an opportunity to
cure the breach, where reasonably appropriate. The codes of the
United States, Australia, and Canada contain provisions encouraging more effective communication among the parties. Each of
the codes promotes principles such as openness and honesty.
Disclosure Obligations
Among the codes considered here, franchise disclosure obligations are imposed by law in the United States; certain provinces of Canada; Australia; Japan; and five of the EU’s member
states, namely, Belgium, France, Italy, Spain, and Sweden. The
codes of ethics of Canada, the United States, the EU, and Japan
also contain fairly detailed provisions relating to a franchisor’s
duty to disclose. Generally, the codes of ethics mandate full
and accurate disclosure of all information material to the franchise relationship, delivered to a prospective franchisee within
a reasonable time before the execution of any agreements. The
Japanese and EU codes of ethics also specify the precise information that should be disclosed.
For jurisdictions such as the United Kingdom and other members of the EU that do not currently impose disclosure obligations
by law, this voluntary obligation is particularly significant as it may
affect a franchisor’s costs, time commitment, and risk of liability.
The same may be said for certain provinces of Canada. Currently,
only the provinces of Ontario, Alberta, and Prince Edward Island
impose statutory disclosure obligations. But franchisors that are
members of the Canadian Franchise Association must provide
disclosure to prospective franchisees even in provinces where no
such statutory disclosure obligations currently exist.

Business Management and Operation
Certain codes of ethics speak of the due diligence that franchisors should conduct when recruiting and selecting potential
franchisees. In particular, the Japanese code of ethics lists specific factors that franchisors should consider in selecting qualified franchisees, including the “candidate’s ability, personality,
financial resources and motivation.”30 Some codes of ethics also
emphasize the need to disclose the constituent elements of a
franchise agreement. The Japanese code of ethics, for example,
requires that all of the parties’ rights and obligations be clearly
stipulated and that the franchise agreement be executed by both
parties “on the basis of a comprehensive understanding and substantive agreement on the contractual contents.”31 The code of
ethics for the EU gives more specific guidance on the terms of
franchise agreements. It provides that every agreement within its
jurisdiction must not only outline the general rights and obligations of the parties but also include certain specified terms.32
Conflict Resolution
All of the codes of ethics address processes for resolving conflicts and encourage parties to resolve their disputes through
good faith negotiations. They widely recommend mediation and
arbitration for resolving disputes between the franchisors and
franchisees. Franchise associations in the United States, Canada, and Britain also provide ombudsman services designed to
help their members resolve disputes. IFA recommends using the
National Franchise Mediation Program “when a more structured
mediation service is needed to help resolve differences.”33
Proven Experience
The codes of ethics of the EU and Japan are the only ones among
those surveyed here that require a franchisor to have some level
of proven experience as a condition for membership in their
respective franchise associations. The Japanese code requires
that any “good, service or know-how that the franchisor provides to the franchisee in exchange for consideration shall be
evidenced by past experience and track record.”34 A franchisor can conceivably satisfy this condition by proving that it has
generated a minimum level of experience even within a single
corporate unit; it need not show any experience actually franchising the concept.35 Yet, the Japanese Franchise Association’s
own membership rules, imposed independently of the code of
ethics, require as a condition of full membership that a franchisor have ten or more franchises in operation for more than
two years.36 Associate membership requires franchisors to have
more than one year of operational experience.37
The EU code extends the Japanese code’s “proven experience” obligation a bit further and requires that the franchisor
“shall have operated a business concept with success, for a reasonable time and in at least one pilot unit before starting its
franchise network.”38 Thus, the EU code requires a sustained
level of success in at least one corporate unit, and it may be
read to require evidence of successful replication of the concept
even though that requirement is not expressly stated.39
Requiring franchisors to show a record of success and experience to attain membership in a franchise association offers clear
benefits to prospective franchisees in that it gives them some
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requires supplier members to behave in a manner consistent
measure of assurance that a particular franchised concept has
with the guidelines of the code and to “not seek to inflame any
attained a certain level of success, measured by staying power.
dispute, incite litigation, generate media coverage or otherwise
On the other hand, this prerequisite may hurt inexperienced
act in any way which is unprofessional or may create a misleadfranchisors because even if they operate a profitable business,
ing impression of the system.”42 Canada’s code requires supplier
they may not obtain the marketing benefits of full membership
for a time. Inexperienced franchisors are still eligible for associmembers to encourage the franchises to comply with the spirit
ate membership, however, and the experience requirement may
of the code.43
spur them to grow and develop their business in order to obtain
the benefits of full membership. Thus, the benefits of requirTranslations of Franchise Documents
ing franchisors to have proven experience seem to outweigh the
Some codes of ethics impose requirements regarding translations
limited drawbacks.
of franchise agreements, operations manuals, and other legal
The proven-experience requirement poses a different quesdocuments when used in foreign markets. The EU code of ethtion for franchisors seeking to enter foreign jurisdictions. If they
ics, for example, requires that “all agreements . . . in connection
have been successful at home
with the franchise relationship
but have little or no experi[] be written in or translated
ence franchising in the forby a sworn translator into the
Certain codes of ethics speak of
eign jurisdiction in which they
official language of” the franintend to grow, will franchise
chisee’s country.44 The Britthe due diligence that franchisors
associations permit them to
ish Code of Ethical Conduct
should conduct when recruiting and
fulfill the proven-experience
(Extension and Interpretation)
requirement by virtue of their
further requires that franchiselecting potential franchisees.
domestic experience alone?
sors “seek to ensure that they
offer to franchisees contracts
Intellectual Property
in a language in which the franchises [sic] is competent.”45 This
Intellectual property rights and obligations are invariably govrequirement actually may conflict with the EU code in the case of
erned by statute; and because all of the codes of ethics require
franchisees unfamiliar with the local language of their territory.
compliance with applicable laws, it may be assumed that the
obligation to respect intellectual property rights is, thus, subMaster Franchising
A code of ethics may not necessarily apply to a master franchissumed in that requirement. Nevertheless, the codes of ethics for
ing scenario. The EU code of ethics, for example, specifically
Japan and Australia expressly address the need to protect cerexcludes the application of the code to a relationship between a
tain intellectual property rights. The Japanese code stipulates that
franchisor and its master franchisee.46
the “franchisor shall recognize that the protection of the logo or
the service mark symbolizing the franchise system is a common
Compliance with Codes of Ethics
interest of both the franchisor and the franchisee and shall use the
Codes of ethics vary in how they demand compliance, if at all.
best efforts to prevent any infringement or unfair competition by
The EU code makes compliance a condition of membership.47
third parties.”40 The Australian code includes provisions regarding franchisees’ use of franchisors’ marks and of one franchisor’s
The codes of Japan and Canada simply require their existing
use of another franchisor’s marks, stating that “no member shall
members to promise or agree to abide by their codes.48
imitate the trade mark, trade name, corporate name, slogan, or
Many codes of ethics, with the notable exceptions of those of
other mark of identification of another member of business in
Australia and IFA, provide no enforcement mechanism that can
any manner or form that would have the tendency or capacity to
be invoked when a party violates the code.49 IFA’s code states that
41
mislead or deceive.”
“[m]embers who feel that another member has violated the Code
in their U.S. operations may file a formal written complaint with
Support Services
the President of the IFA.”50 But the IFA code does not specify any
Attorneys, accountants, consultants, and others who supply
powers that the IFA president has to address such violations, and,
support services to franchisors and franchisees can play an
in fact, he or she is likely to act merely as a facilitator, not unlike
integral role in franchising, and their conduct may have farIFA’s ombudsman in this situation. Thus, the franchise associareaching effects. When suppliers provide professional advice
tion will investigate the complaint and facilitate communication
and thoughtful guidance, they can help maintain a mutually
among the parties involved to try to resolve it. Although the IFA
beneficial relationship between franchisors and franchisees.
code is generally silent as to how the code may be enforced, in
But when suppliers behave carelessly, aggravate disputes, or act
practice, the president of IFA may file a report with IFA’s execuonly for their own benefit, they can inflict serious damage on
tive committee after conducting an investigation into the alleged
franchise relationships. Thus, it seems only logical that if suppliviolation. This committee may impose sanctions against a memers are granted membership in franchise associations, they, too,
ber company, ranging from a simple reprimand to suspension or,
should be subject to the associations’ codes of ethics. Yet among
in some extreme cases, termination of IFA membership.51 Neverthe codes surveyed here, only those of Canada and Australia
theless, parties are not likely to use this mechanism for addressinclude provisions expressly aimed at suppliers. Australia’s code
ing significant disputes. Other franchise associations’ codes of
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such as those of New Zealand, even require that franchise
ethics provide for mandatory mediation or arbitration.52
agreements be amended to include an obligation for both franThe widely varying processes for ensuring compliance highchisor and franchisee to comply with the codes.55 Before underlight an inherent shortcoming of the franchise associations’ codes
of ethics: they lack governmental authority and are arguably
taking these enhanced obligations, franchisors must factor in
binding only on those who have voluntarily accepted their proviany related costs and potential legal exposure involved.
sions by virtue of membership. Thus, a franchise association’s
Franchisees may use codes of ethics as a sword (and, on occacode of ethics cannot protect a
sion, as a shield) in legal profranchisee unless the franchiceedings against franchisors.
sor has joined the association.
For instance, if a franchise
The widely varying processes
Franchisors prone to subvert
association’s code of ethics
or avoid their obligations are
requires members to abide by
for ensuring compliance highlight an
not likely to join in the first
all laws and regulations of a
inherent shortcoming of franchise
place. Moreover, the penalties
jurisdiction, it may be argued
of suspension or revocation
that membership in the associassociation codes of ethics.
of membership are relatively
ation constitutes a representalax and may not provide suftion of compliance with those
ficient deterrence. In light of this inherent weakness, parties with
laws and regulations, as well as with other standards promulgated
a strong commitment to making a code of ethics enforceable may
by the code. This may exacerbate the repercussions for a franchiwish to consider incorporating the code, or at least its substantive
sor if it violates any such laws, regulations, or standards.
provisions, into their franchise agreements.
IFA attempts to refute any notion that its code creates a
potential source of liability with the statement that “the Code
is not intended to establish standards to be applied by third
Cost-Benefit Analysis
parties, such as courts, but to create a framework under which
IFA and its members will govern themselves.”56 The Franchise
In the end, franchisors expanding into a target jurisdiction and
Council of Australia (FCA) Member Standards similarly states
determining whether to join that jurisdiction’s franchise associathat “it is not intended that breach of the Member Standards
tion must balance the benefits of membership against the costs.
have any legal consequences other than potentially in relation
On the benefit side of the ledger, membership in a franchise
association can enhance the franchisor’s reputation in its current
to membership of the FCA.”57
Although there are no known successful attempts by franchijurisdiction and in jurisdictions into which it seeks to expand.
sees to parlay a breach of IFA’s code of ethics, standing alone,
It gives the franchisor a means to communicate its commitment
into a claim against a franchisor, this risk certainly exists. As
to ethical franchising or, at least, to an established association
one commentator has observed,
that purports to take ethical franchising seriously. Conversely,
membership may help the franchisor avoid any negative inferdecisions of European courts have quoted provisions of the
ence that it is not committed to ethical franchising because it
[European Franchise Federation] Code with approval, and prohas not joined an association that promotes a code of ethics.
visions of applicable codes are routinely offered into evidence
Franchise associations give franchisor members other benefits
in franchise disputes. Most franchisors recognize that as much
as well. Franchisors may broaden their exposure to prospective
as they may seek to limit the impact of codes via disclaimers,
franchisees by advertising on the association’s website and in its
courts may very well look to them as representative of compublications and by networking at association events. Franchisors
monly understood standards of practice between parties to a
may take advantage of seminars, workshops, and other educational
franchise agreement.58
opportunities not only on ethical issues but also on best practices
in franchising. In short, to the extent that the goals of encouraging
Finally, loss of membership in a franchise association for
ethical conduct and growing business align, franchisors may join
failure to abide by a code of ethics may seriously undermine the
franchise associations “not necessarily because it is the right thing
value of a franchisor’s brand within the applicable jurisdiction.
to do, but also because it is good business practice.”53
On the cost side of the ledger, membership in a franchise
association and adoption of its code of ethics may impose obliFurther Recommendations
gations on a franchisor beyond those it would otherwise have by
law. In the United Kingdom, certain other members of the EU,
Franchisors can and should take additional steps beyond conand certain provinces of Canada, for example, codes of ethics
ducting a cost-benefit analysis to determine whether to join a
may impose additional disclosure requirements on franchisors.
franchise association and adopt its code of ethics. They should
In the EU and Canada, codes of ethics may require franchisors
examine their current franchise documentation (including franto undertake more stringent notice and cure obligations before
chise agreements, disclosure documents, and operations manuterminating a franchisee.54 Some codes of ethics may require
als) to determine whether it is consistent with applicable codes
franchisors to amend their franchise agreements and disclosure
of ethics and whether all parties (franchisor, franchisees, and
documents to ensure that they are consistent with the franchise
suppliers) are adhering to these codes. Regardless of whether a
relationship provisions of the codes. Certain codes of ethics,
franchisor intends to join a franchise association, it may use the
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association’s code of ethics as a measure of industry standards
that its system will strive to meet.
Franchisors should also examine the practical implications
of not following a code of ethics. If a franchise association’s
code does indeed contain repercussions for noncompliance and
a franchisor cannot conceivably abide by its standards, then the
franchisor should reconsider the merits of obtaining membership in the association in the first place.
Franchise associations, for their part, should carefully and
periodically reexamine their codes of ethics to ensure that the
codes adequately promote their underlying core values and are
consistent with the values espoused by the franchise association
and the franchising community in general. They should consider whether their code of ethics adds real and substantial value to
their membership and to the franchising industry.
Franchise associations should also evaluate how effectively their codes of ethics are communicated and enforced. This
inquiry would consider whether the codes are simply grandiose
pronouncements, discounted by the members of the association
or the public, or whether they are meaningful tools for guiding
the conduct of franchisors, franchisees, and suppliers. To that
end, franchise associations may wish to consider insisting that,
as a prerequisite for membership, their provisions be incorporated by reference into the franchise agreements of franchisor
members. This recommendation, although admittedly aggressive, should be seriously considered if for no other reason than
to preempt the passage of further legislation in jurisdictions
where none currently exists.
Conclusion
Franchise association codes of ethics are a useful tool for promoting ethical practices, ideals, and aspirations in the franchise
industry. But they should not be adopted blindly. Franchisors
should weigh the costs and benefits of joining any franchise
association and thereby adopting its code of ethics. In many
cases, this analysis may reveal obligations that the franchisors
did not anticipate. Nevertheless, a robust code of ethics, if properly structured and implemented, can offer significant benefits
to every participant in the franchise industry.
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